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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 

In the Matter of 

Expanding the Economic and Innovation 
Opportunities of Spectrum Through Incentive 
Auctions

Channel Sharing by Full Power and Class A 
Stations Outside the Broadcast Television 
Spectrum Incentive Auction Context 

)
)
)            GN Docket No. 12-268 
)
)
)
)            MB Docket No. 15-137 
)
)

PETITION FOR RECONSIDERATION 

I. INTRODUCTION AND SUMMARY 

Pursuant to Section 1.429 of the Commission’s rules,1 The Videohouse, Inc. 

(“Videohouse”), Abacus Television (“Abacus”), WMTM, LLC (“WMTM”), and KMYA, LLC 

(“KMYA”) (collectively, “Petitioners”) hereby submit this Petition for Reconsideration of the 

Second Report and Order on Reconsideration in the above-captioned proceeding. 2  The 

Petitioners are the licensees of Class A-eligible television stations WOSC-CD, WPTG-CD, 

WIAV-CD, and KKYK-CD, respectively, each of which is a legacy out-of-core Class-A eligible 

1 47 C.F.R. § 1.429. 

2 Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive 
Auctions; Channel Sharing by Full Power and Class A Stations Outside the Broadcast Television 
Spectrum Incentive Auction Context, Second Order On Reconsideration, 30 FCC Rcd 6746 
(2015) (“Second Reconsideration Order”).  Except for KMYA, each of the Petitioners 
participated earlier in this proceeding.  KMYA is a party “aggrieved or whose interests are 
adversely affected thereby” entitled to seek reconsideration, and is participating at this stage in 
order to protect its right to seek judicial review of the decision issued in response to this petition.
See 47 U.S.C. § 405(a) (“The filing of a petition for reconsideration shall not be a condition 
precedent to judicial review of such order . . . except where the party seeking such review . . . 
was not a party to the proceedings resulting in such order . . . .”).  
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television station that obtained an in-core channel but, due to circumstances beyond its licensees’ 

control, was not able to file for a digital Class A license until after February 22, 2012.  Each of 

these stations has, however, complied with the subsequent requirements that it timely file a Form 

2100, Schedule 381 (and a Petition for Eligible Entity Status because they were not included on 

the list of eligible stations), and all were licensed Class A stations by the pre-auction licensing 

deadline of May 29 2015.  Based on petitioners’ knowledge and investigation, they are the only 

four stations that today fall within this category.

As Petitioners explained earlier in this proceeding, the refusal of the Federal 

Communications Commission (“FCC” or “Commission”) to protect these stations in the 

broadcast television incentive auction contravenes the Spectrum Act’s directive regarding service 

protection and the mandate of the Community Broadcasters Protection Act of 1999 (the 

“CBPA”), arbitrarily subjects Petitioners’ stations to disparate treatment as compared to other 

stations to which the FCC has extended discretionary protection, and strands significant private 

investment and years of good faith efforts by Petitioners to secure digital Class A licenses for 

their facilities.3  In the Second Reconsideration Order, the Commission rejected these 

3 See Petition for Reconsideration of The Videohouse, Inc., GN Docket No. 12-268 (Sept. 15, 
2014); Petition for Reconsideration of Abacus Television, GN Docket No. 12-268 (Sept. 15, 
2014); Opposition of Asiavision, Inc., GN Docket No. 12-268 (Nov. 9, 2014); Supplement to 
Petition for Reconsideration of Abacus Television, GN Docket No. 12-268 (Nov. 14, 2014).
WMTM consummated its acquisition of the license of WIAV-CD from Asiavision, Inc. 
(“Asiavision”) on April 17, 2015, see FCC File No. BALDTL-20140515AGQ , and is thus the 
successor-in-interest to Asiavision for purposes of this proceeding.
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arguments4 and, instead, decided to extend discretionary protection to a wholly different group of 

stations whose licensees did not file petitions for reconsideration.5

To be clear, Petitioners do not take issue with the Commission’s substantive decision to 

afford these other stations protection.  The Commission is correct that its discretionary protection 

should cover a larger group of Class A eligible stations than the single station (KHTV-CD) that it 

said it would protect in the Incentive Auction R&O.6  However, the Commission cannot deny and 

dismiss Petitioners’ filings, then “clarify” its earlier ruling.  Rather, the Commission must grant 

on reconsideration Petitioners’ petitions for reconsideration and extend protection to those Class 

A eligible stations that filed for a license to cover by the Pre-Auction Licensing deadline of May 

29, 2015.  As demonstrated below, this would extend discretionary protection to only four 

stations in addition to those the Commission decided to protect in the Second Reconsideration 

Order.  The FCC’s determination not to extend the same degree of protection to Petitioners’ 

stations was based on factually inaccurate conclusions and suffers from numerous procedural 

flaws, and thus must be reconsidered.   

II. THE FCC’S TREATMENT OF OUT-OF-CORE CLASS A-ELIGIBLE STATIONS 
IN THE SECOND RECONSIDERATION ORDER WAS BASED ON 
INACCURATE FACTUAL PREMISES. 

A. The Second Reconsideration Order Misstates Numerous Facts Regarding 
Petitioners’ Stations. 

The Commission erroneously contends that petitioners’ arguments must be dismissed on 

procedural grounds because “petitioners did not attempt to demonstrate in response to the 

4 Second Reconsideration Order, ¶¶ 53-61.

5 Id. ¶ 62 (“Based on an examination of the record, we will exercise discretion to protect stations 
in addition to KHTV-CD that hold a Class A license today and that had an application for a Class 
A construction permit pending or granted as of February 22, 2012.”).

6 Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive 
Auctions, Report and Order, 29 FCC Rcd 6567, ¶ 235 (2014) (“Incentive Auction R&O”).
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Incentive Auction NPRM why they should be afforded discretionary protection.”7  First, the 

appropriate inquiry is whether facts or arguments were previously presented to the Commission, 

not whether a particular individual has presented those facts or arguments.  Section 1.429(b) 

makes this plain, in imposing a higher barrier only where an argument “ha[s] not previously been 

presented.”  This rule embodies concepts similar to those contained in Section 405(a) of the 

Communications Act, which provides that an issue can be raised on appeal only if the FCC “has 

been afforded [an] opportunity to pass” upon it.  Interpreting this requirement, the courts have 

concluded that the “opportunity” does not have to be “afforded in any particular manner, or by 

any particular party,” as long as an issue is “raised meaningfully by someone.”8  In applying this 

standard, the courts “ask whether a reasonable Commission necessarily would have seen the 

question raised before [the court] as part of the case presented to it.”9  Here, the record is replete 

with comments filed in response to the Incentive Auction NPRM that argued the Commission 

must protect Class A stations not licensed as of February 22, 2012.10  In addition, entities with 

7 Second Reconsideration Order, ¶59. 
8 Coalition for Noncommercial Media v. FCC, 249 F.3d 1005, 1008 (D.C. Cir. 2001) (emphasis 
added, quoting Office of Communication of the United Church of Christ v. FCC, 465 F.2d 519, 
523 (D.C. Cir. 1972)); see also Alianza Federal de Mercedes v. FCC, 539 F.2d 732, 739 (D.C. 
Cir. 1976).
9 Time Warner Entertainment Co. v. FCC, 144 F.3d 75, 81 (D.C. Cir. 1998).
10 See Reply Comments of Venture Technologies Group, LLC at 2 (arguing that the Commission 
must protect the very limited number of Class A stations – including KHTV-CD- that remained 
Class A eligible since 2000 and received a Class A license after February 22, 2012); Comments 
of Action Community Television Broadcasting Network, Inc. at 2 (strongly opposing the 
Commission’s proposal to prohibit Class A stations whose applications were pending as of 
February 22, 2012 from participating in the auction); Comments of United Communications 
Corporation at 5 (disagreeing with the Commission’s proposal to not protect Class A eligible 
stations arguing this is fundamentally unfair); Comments of Vision Communications at 5-6 
(eligibility and protection should be extended to all Class A stations and permittees as of 
February 22, 2012); Comments of National Religious Broadcasters at 7 (A low power station 
that can demonstrate compliance with Class A requirements should be protected).  Additionally, 
numerous commenters argued that the Class A facilities in operation as of the date of the 
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ownership interests in the licenses of WOSC and WIAV themselves submitted comments in the 

earlier proceeding arguing for the protection of Class A facilities in operation as of the date of 

the auction.11  Additionally, they submitted an ex parte arguing that the FCC should grant 

discretionary protection to all Class A-eligible stations whose facilities are built and licensed by 

the pre-auction licensing deadline of May 29, 2015—a class of stations which includes only the 

four stations that are the subject of this petition.12

Alternatively, the Commission asserts that it correctly rejected petitioners’ claims 

because they are not similarly situated to KHTV-CD.  In support, the Commission details 

KHTV’s efforts to secure its Class A license over many years.  However, this determination is 

completely arbitrary, and deference to “the Commission’s line-drawing decisions extends only so 

far as the line-drawing is consistent with the evidence or is not patently unreasonable.”13  The 

agency makes no effort to explain why it was reasonable to protect KHTV and the additional 

stations granted protection in the Second Reconsideration Order, but not petitioners’ four 

stations.

incentive auction should be protected: Comments of Casa En Denver, Inc. at 3 (arguing that the 
Commission should protect certain Class A facilities not licensed as of February 22, 2012); 
Comments of Entravision Holdings, LLC at 2 (the FCC should value a Class A station based on 
the licensed facilities as of the commencement of the auction, not February 22, 2012); Comments 
of KAZN License, LLC at 8 (arguing that the definition of “licensee” in the Spectrum Act would 
extend to holders of construction permits); Comments of Polnet at 2 (the Commission should 
consider Class A facilities in existence as of the date of the incentive auction); Comments of 
Local Media Holdings, LLC at 2 (the Class A facility licensed as of the date of the incentive 
auction is the facility that should be protected); Reply Comments of Bruno Goodworth Network, 
Inc.  at 2 (arguing that Commission should evaluate Class A facilities for reverse auction 
purposes as of the date of the commencement of the reverse auction rather than February 22, 
2012).
11 Second Reconsideration Order, ¶59. 
12 Notice of Ex Parte Communication re: May 27, 2015 meeting.  
13 Prometheus Radio Project v. FCC, 373 F.3d 372, 420 (3d Cir. 2004) (citing Sinclair Broad. 
Group, Inc. v. FCC, 284 F.3d 148, 162 (D.C. Cir. 2002).
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The efforts of these stations, which were made over periods of many years, were amply 

detailed in their previous filings and are equally deserving of consideration.14 In extending 

discretionary protection to a group of Class A stations—which did not include Petitioners’ four 

stations—the Commission found persuasive the fact that stations had “documented efforts prior

to the passage of the Spectrum Act to remove their secondary status and avail themselves of 

Class A status.”15  Specifically, each station in the protected group “certified in an application 

filed with the Commission that they were operating like Class A stations.”16  However, 

Petitioners’ four stations also made certifications that they were operating in compliance with all 

Class A requirements and placed that certification in their respective public files each quarter.  

Additionally, each station provided the required amount of children’s and locally produced 

programming and filed children’s programming reports as required.17  The Commission fails to 

distinguish between the compliance efforts of the group of Class A eligible stations it protected 

and these four stations, because it cannot.  The Commission must therefore extend its 

discretionary protection to each station in this limited group. 

Ultimately, the Commission’s apparent determination that these stations did not try “as 

hard as” KHTV to secure a Class A license is irrational and does not articulate “a rational 

14 See Petition for Reconsideration of The Videohouse, Inc., GN Docket No. 12-268 (Sept. 15, 
2014); Petition for Reconsideration of Abacus Television, GN Docket No. 12-268 (Sept. 15, 
2014); Opposition of Asiavision, Inc., GN Docket No. 12-268 (Nov. 9, 2014); Supplement to 
Petition for Reconsideration of Abacus Television, GN Docket No. 12-268 (Nov. 14, 2014); see
also attached as Exhibit 1, Petition for Eligible Entity Status filed by The Videohouse, Inc. (July 
9, 2015); Petition for Eligible Entity Status filed by Abacus Television (July 9, 2015); Petition 
for Eligible Entity Status filed by WMTM, LLC (July 9, 2015); Petition for Eligible Entity Status 
filed by KMYA, LLC (July 9, 2015). 
15 Second Reconsideration Order, ¶ 62 (emphasis added). 
16 Id.
17 See Petition for Reconsideration of The Videohouse, Inc., GN Docket No. 12-268 (Sept. 15, 
2014); Petition for Reconsideration of Abacus Television, GN Docket No. 12-268 (Sept. 15, 
2014); Opposition of Asiavision, Inc., GN Docket No. 12-268 (Nov. 9, 2014); See also Exhibit 1. 
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connection between the facts found and the choice made.”18  It also results in impermissible 

arbitrary discrimination among similarly situated parties.19  The facts remain that there was no 

deadline to apply for a Class A license and that each of these stations worked diligently to build 

its digital facility.20  The hardships and obstacles each faced were unique.  The FCC failed to—

and cannot—articulate a rational explanation of the subjective standard that it utilized to reach its 

decision.  Its decision therefore “offer[s] an explanation for its decision that runs counter to the 

evidence” and is arbitrary and capricious.21

B. The FCC’s Finding That Protection of Petitioners’ Stations Would Require 
Protection of 100+ Stations Is Inaccurate.

In both its underlying and recent decision, the FCC places great emphasis on its belief 

that over 100 additional stations would receive protection and thus encumber additional spectrum 

if it extended discretionary protection to Class A eligible stations that had not applied for a 

license to cover by February 22, 2012.22  However, despite repeated requests, the Commission 

has never backed up this statement with a list of stations in this category.  In fact, in response to a 

18 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 
19 E.g., Independent Petroleum Ass’n of Am. v. Babbitt, 92 F.3d 1248, 1260 (D.C. Cir. 1996) 
(“An agency cannot meet the arbitrary and capricious test by treating type A cases differently 
from similarly situated type B cases . . . .   The treatment . . . must be consistent.”); McElroy 
Elec. Corp. v. FCC, 990 F.2d 1351, 1365 (D.C. Cir. 1993) (noting “the importance of treating 
similarly situated parties alike or providing an adequate justification for disparate treatment”); 
Melody Music, Inc. v. FCC, 345 F.2d 730, 732-33 (D.C. Cir. 1965) (stating that “the 
Commission’s refusal at least to explain its different treatment . . . was error”). 
20 Report and Order, Establishment of a Class A Television Service, MM Docket No. 00-10 
(Apr. 4, 2000) (“Class A Report and Order”) at ¶49. 

21 State Farm, 463 U.S. at 43 (citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)). 
22 E.g., Spectrum Auction R &O at ¶ 232; Second Order on Reconsideration at ¶ 54 & nn.177, 
222, 224. 
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request made by at least one member of Congress, the Commission indicated that it does not 

have such a list.

In the Second R&O, the Commission asserts that “stations falling in this category can be 

identified using …CDBS.”  Specifically, the Commission suggests that an interested party can 

compare the stations included on the Class A PN,23 against CDBS records to determine which 

stations have filed a license to cover a Class A facility.  This is a fool’s errand because any 

station that transitioned to digital facilities using digital companion channels (“DCC”) was 

assigned a new facility ID and call sign.  Further, at some point during the last year, the 

Commission—unannounced—took the step of deleting the underlying analog facility call sign 

and facility ID associated with DCC facilities, even when the analog facility was still in 

operation, leaving only the DCC facility ID and call sign in CDBS.  Thus, the original Class A 

PN cannot possibly be reconciled with the records currently in CDBS.  The Commission is likely 

well-aware of this fact, given its reluctance to supply such a list in response to repeated requests.

The exercise of trying to determine how many stations at one time qualified for Class A 

status but never obtained a license is ultimately pointless.  Regardless of how many unlicensed 

Class A eligible stations existed when the Incentive Auction R&O was released, there remain 

only four stations—WOSC-CD, WPTG-CD, WIAV-CD, and KKYK-CD—that were Class A 

eligible and have satisfied the subsequent deadlines to receive protection during the Spectrum 

Incentive Auction process.  The Commission, as required in the Incentive Auction Order, 

established a Pre-Auction Licensing deadline of May 29, 2015,24 subsequently issued a list of 

23 Certificates of Eligibility for Class A Television Station Status, Public Notice, 15 FCC Rcd 
9490 (MB 2000) (“Class A PN”). 
24 Media Bureau Designates May 29, 2015 as Pre-Auction Licensing Deadline, Public Notice, 
DA 15-116 (January 28, 2015) (affirming that only stations licensed by this date will be eligible 
for protection in the repacking process that will be part of the television incentive auction). 
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spectrum auction eligible stations, and required these stations to file a Form 2100, Schedule 381 

(or file a Petition for Eligible Entity Status if they were not included on the list of eligible 

stations).25  Petitioners’ stations all were licensed as Class A stations by May 29, 2015 and all 

filed a Petition for Eligible Entity Status and the corresponding Schedule 2100, Form 381.26

Other than the Class A stations already granted protection and these four stations, there are no 

additional Class A eligible stations that met these deadlines. 

Petitioners confirmed that only four stations remain in play by analyzing the FCC’s 

databases and other documents as described below.  Petitioners downloaded a snapshot of the 

CDBS database on May 29, 2015, pulling a list of all Class A licenses on file as of that date.  

They compared this list against the list of auction eligible Class A facilities included as an 

attachment to the Media Bureau’s June 9, 2015 Public Notice announcing the stations eligible for 

participation in the incentive auction.27  There were twelve Class A stations that were included in 

the CDBS list of stations with a Class A license as of May 29, 2015 that were not included on the 

June 9, 2015 list of auction eligible stations.  Six of these stations have had their licenses 

cancelled or downgraded to LPTV status.  Two stations were mistakenly left off the list of 

auction eligible stations and will be protected according to letters issued by the Media Bureau.  

This leaves only four stations that held a Class A licensee as of May 29, 2015, but were excluded 

25 Media Bureau Announces Incentive Auction Eligible Facilities and July 9, 2015 Deadline for 
Filing Pre-Auction Technical Certification Form, Public Notice, DA 15-679 (June 9, 2015) 
(explaining deadlines and procedures for filing a Petition for Eligible Entity Status). 

26 See attached as Exhibit 1, Petition for Eligible Entity Status filed by The Videohouse, Inc. 
(July 9, 2015); Petition for Eligible Entity Status filed by Abacus Television (July 9, 2015); 
Petition for Eligible Entity Status filed by WMTM, LLC (July 9, 2015); Petition for Eligible 
Entity Status filed by KMYA, LLC (July 9, 2015). 
27 Media Bureau Announces Incentive Auction Eligible Facilities and July 9, 2015 Deadline for 
Filing Pre-Auction Technical Certification Form, Public Notice, DA 15-679 (June 9, 2015). 
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from the July 9, 2015 list of auction-eligible stations and thus will be left unprotected—WOSC-

CD, WPTG-CD, WIAV-CD, and KKYK-CD. 

  Whether or not 100+ Class A eligible stations would have been a factor in 2012, only 

four such stations remain in play today, and the FCC’s continued emphasis on the 100-station 

figure makes no sense.  The Commission, in “clarifying” that its discretionary protection extends 

to “approximately a dozen stations” that had an application for conversion on file as of February 

22, 2012, found that “protecting additional stations will impact our flexibility in the repacking 

process”28, however “there are significant equities in favor of protecting these stations that 

outweigh the limited adverse impact on our repacking flexibility”29  These same equities demand 

protection of the four remaining stations.  The Commission erred by failing to extend 

discretionary protection to these four stations in the Second Reconsideration Order, and it must 

now correct this error.   

III. THE FCC’S TREATMENT OF OUT-OF-CORE CLASS A-ELIGIBLE STATIONS 
IN THE SECOND RECONSIDERATION ORDER WAS PROCEDURALLY 
IMPROPER.

A. The FCC Exceeded Its Authority To Resolve The Pending Petitions For 
Reconsideration. 

In the Second Reconsideration Order, the FCC purported to “address[] petitions for 

reconsideration” of its Incentive Auction R&O related to out-of-core Class A-eligible stations.30

Under the Communications Act and the FCC’s rules, the Commission’s authority to resolve 

petitions for reconsideration is limited.  Section 405(a) of the Communications Act provides that, 

in taking such action, the FCC “shall enter an order, with a concise statement of the reasons 

28 See Second Reconsideration Order, nn. 226 & 224 
29 Id. ¶ 62. 
30 Second Reconsideration Order, ¶¶ 1, 52-61. 
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therefor, denying a petition for reconsideration or granting such petition, in whole or in part, and 

ordering such further proceedings as may be appropriate.”31  The Commission has implemented 

this statutory requirement in Section 1.429(i) of its rules, which provides that “[t]he Commission 

may grant the petition for reconsideration in whole or in part or may deny or dismiss the 

petition.”32  In the Second Reconsideration Order, however, the Commission went well beyond 

the authority afforded by the Communications Act and its rules. 

Although it “den[ied]” the petitions for reconsideration of Videohouse and Abacus, the 

FCC decided that it should significantly change the course charted in the Incentive Auction R&O

and extend discretionary protection to additional stations licensed to parties that did not seek 

reconsideration.33  Specifically, the Commission decided that it would protect stations that “hold 

a Class A license today and that had an application for a Class A construction permit pending or 

granted as of February 22, 2012.”34  The FCC explained that it was using the term “Class A 

construction permit” to refer to “an application to convert an LPTV construction permit to a 

Class A construction permit,”35 in essence, a Class A conversion application.  As part of this 

discussion, the FCC acknowledged that it was departing from the Incentive Auction R&O, which 

expressly stated that, “with one exception,” it would not protect any stations that were eligible 

for a Class A license “but that did not file an application for such license until after February 22, 

31 47 U.S.C. § 405(a). 

32 47 U.S.C. § 1.429(i). 

33 Second Reconsideration Order, ¶¶ 53, 62. 

34 Id.

35 Id. ¶ 53. 
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2012.”36  In shifting its focus from the filing of a license to the filing of a Class A conversion 

application as of the operative date, the Commission substantively altered the conclusions 

reached in the Incentive Auction R&O to protect “approximately a dozen” additional stations,37

even though no party had filed a petition for reconsideration requesting this relief.  This action 

went well beyond any reasonable interpretation of “granting” or “denying” the petitions for 

reconsideration related to out-of-core Class A-eligible LPTV stations, and therefore exceeded the 

FCC’s authority governing reconsideration under the Communications Act and its own rules.

The fact that parties had filed narrow petitions for reconsideration requesting relief 

different from what the Commission afforded does not change this result.38  Indeed, if the 

pendency of any reconsideration petition—however narrow—permits the FCC to alter any aspect 

of its order, parties to proceedings in which reconsideration petitions are filed would remain in 

regulatory limbo until the FCC decided to address every petition filed in a given proceeding.  

36 The FCC suggests that its intentions with respect to out-of-core Class A-eligible stations might 
have been ambiguous. See id., ¶ 53 n.187 (stating that it would protect these stations even 
though “[c]ertain language in the Incentive Auction R&O could be read to suggest otherwise”).
This is an inaccurate characterization of the Incentive Auction R&O, which clearly stated that 
“[w]ith one exception, we will not protect stations that are eligible for a Class A license but that 
did not file an application for such license until after February 22, 2012, even if the application is 
granted before the auction,” and discussed the subject station—KHTV-CD—by name.  Incentive 
Auction R&O, ¶ 233 (emphasis added).

37 Second Reconsideration Order, ¶ 62 n.226. 
38 Globalstar, Inc. v. FCC, 564 F.3d 476 (2009), is not to the contrary.  In that case, the 
petitioner sought reconsideration of an FCC order and sought both specific relief and, in the 
alternative, broadly asked the Commission to “reverse its ill-advised decision.” Id. at 486.  Here, 
on the other hand, Videhouse, Abacus, and Asiavision narrowly requested that the FCC 
reconsider the Incentive Auction R&O as it pertained specifically to WOSC-LD, WPTG-CD, and 
WIAV-CD.  Videohouse Petition at 1; Abacus Petition at 1; Asiavision Opposition at 1.  In no 
sense did these parties suggest, as the D.C. Circuit found Globalstar did, that the FCC should 
reconsider its entire decision.  Nor does the D.C. Circuit’s decision in AT&T Corp. v. FCC, 113 
F.3d 225 (1997), support the Commission’s action.  The court there held that there was “nothing 
in the record to suggest that the FCC changed its position,” id. at 229, but the same cannot be 
said here.
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This result would undermine any interest in finality of administrative proceedings, an 

indisputably important interest that the Commission “has long encouraged.”39

Allowing the FCC such broad discretion to alter underlying orders when acting on 

petitions for reconsideration would also conflict with the manner in which the courts deal with 

judicial appeals of FCC orders that are subject to reconsideration.  When one party petitions for 

reconsideration of an FCC order and another party appeals,40  the courts will sometimes—but not 

always—hold the appeal in abeyance pending the resolution of the agency reconsideration 

petition.41  As particularly relevant here, in evaluating whether or not to hold an appeal in 

abeyance, the courts look to the contents of the pending petitions for reconsideration and whether 

those petitions raise issues that involve the “central problem[s]” at issue in court appeals.42  If 

there is overlap between the matters raised before the agency on reconsideration and those raised 

39 E.g., W. Pac. Broad., LLC Amendment of Section 73.622(i) Digital Television Table of 
Allotments (Seaford, Delaware & Dover, Delaware), 29 FCC Rcd 4773 (2014). 

40 A party’s own filing of a petition for reconsideration at an administrative agency renders the 
underlying order non-final, and thus non-reviewable, as to that party alone. See, e.g., Bellsouth 
Corporation v. FCC, 17 F.3d 1487, 1489-90 (D.C.Cir.1994).  However, a party other than the 
one that filed for reconsideration is permitted to appeal the underlying decision, even though 
other parties’ reconsideration petitions remain pending.    See, e.g., Teledesic LLC v. FCC, 275 
F.3d 75, 82 (D.C. Cir. 2001) (“The fact that parties other than Teledesic petitioned the FCC for 
reconsideration of the Report and Order does not deprive the court of jurisdiction over 
Teledesic's petition.”); ICG Concerned Workers Ass’n v. United States, 888 F.2d 1455, 1458 
(D.C. Cir. 1989) (quoting West Penn Power Co. v. EPA, 860 F.2d 581, 587 (3d Cir. 1988)) (“[i]f 
any party could render an action nonfinal for all [parties] simply by filing a petition for 
reconsideration,” it would “thwart[]” Congress’s intent “to allow parties who so desire to get 
speedy judicial relief”). 

41 Teledesic, 275 F.3d at 82 (stating that the practice of holding appeals in abeyance in these 
circumstances “is not an iron-clad rule”) (citing MCI Telecomms. Corp. v. FCC, 143 F.3d 606, 
608 (D.C. Cir. 1998)); American Library Ass’n v. FCC, No. 04-1037, 2004 WL 1179355 (D.C. 
Cir. May 27, 2004) (declining to hold case in abeyance despite pending reconsideration 
petitions).

42 MCI, 143 F.3d at 608. 
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in court appeals then abeyance may be granted but, if not, then courts will often find that 

“prudential considerations militate in favor of a prompt judicial decision.”43

A regime under which the FCC has unbounded discretion to modify an underlying order

in any way that it wishes regardless of the contents of pending petitions for reconsideration—as 

it has done here—would render the analysis undertaken by the courts in the context of abeyance 

decisions entirely irrelevant.  If the mere filing of a petition for reconsideration leaves the FCC 

free to modify any aspect of its underlying order at its whim, then there would be no reason for 

the courts to spend time analyzing the degree of overlap between petitions for reconsideration 

and judicial appeals in deciding how to handle their busy dockets.  There would also be no 

reason for courts ever to decline to hold a case in abeyance when a reconsideration petition was 

pending, because the mere pendency of such a petition would permit the Commission free to 

address the issues raised in the appeal in a manner that made the court’s involvement 

unnecessary.  This disconnect between the FCC’s apparent view of its authority to resolve 

petitions for reconsideration and the way the courts process agency appeals provides yet another 

indication that the FCC’s modification of the standards that apply to the protection of out-of-core 

Class A-eligible stations in the Second Reconsideration Order was procedurally improper.    

B. The FCC’s Action Was Not Authorized Under Provisions Permitting Sua
Sponte Reconsideration or Declaratory Rulings. 

The FCC’s action with respect to out-of-core Class A-eligible stations in the Second

Reconsideration Order was also not permissible even if it was considered either a sua sponte

reconsideration or a declaratory ruling.44  As an initial matter, the FCC’s rules provide an 

43 Id.

44 Notably, the FCC did not rely on its authority to reconsider orders on its own motion or to 
issue declaratory rulings anywhere in the Second Reconsideration Order
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unambiguous 30-day timeframe within which the agency can reconsider a decision on its own 

motion.45  The Second Reconsideration Order was issued more than one year after the Incentive

Auction R&O, well after the time for sua sponte reconsideration had expired.  Although, as noted 

above, parties (including some of the Petitioners) had filed petitions for reconsideration 

requesting that the Commission afford protection to additional out-of-core Class A-eligible 

stations, none asked the FCC to alter its decision on this issue in the manner that it ultimately 

did.  Thus, to the extent the FCC wanted to change its decision, its own rules required it to do so 

within 30 days.  Accepting the contrary view would enable the FCC to evade the 30-day limit on 

sua sponte reconsideration, effectively rendering that provision entirely irrelevant in any instance 

in which a petition for reconsideration is filed.  It would also run afoul of the basic principle of 

statutory construction requiring that statutes and regulations be construed “‘so that no provision 

is rendered inoperative or superfluous, void or insignificant.”46

In addition, the FCC’s authority to issue declaratory rulings is limited by the 

Administrative Procedure Act and the agency’s own rules to circumstances in which the 

Commission acts to “terminate a controversy or remove uncertainty.”47  The expansion of the 

class of Class A licenses entitled to mandatory protection cannot be fairly characterized as a 

“clarification” or removal of uncertainty but was, rather, a substantive alteration of the Report 

and Order.  In past cases, the FCC has determined that a declaratory ruling was procedurally 

inappropriate because the requested action did not terminate a controversy or resolve uncertainty 

45 47 C.F.R. § 1.108. 
46 C.F. Communications Corp. v. FCC, 128 F.3d 735, 739 (D.C. Cir. 1997) (quoting Mail Order 
Ass’n v. United States Postal Service, 986 F.2d 509, 515 (D.C. Cir. 1993)).

47 5 U.S.C. § 554(e); see 47 C.F.R. § 1.2. 
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or because the Commission’s earlier ruling on an issue had been clear.48  Here, just as in those 

cases, the FCC’s Incentive Auction R&O was unequivocal, stating that the agency would extend 

discretionary protection to one out-of-core Class A-eligible station, and one such station only.49

Accordingly, the FCC’s action in the Incentive Auction R&O with respect to such stations 

exceeded its authority to issue declaratory rulings as well.  

C. The FCC Arbitrarily Discriminated Against Petitioners By Refusing To 
Consider Their Arguments While Granting Relief To Others.    

Finally, the FCC’s decision with respect to out-of-core Class A-eligible stations violated 

the Administrative Procedure Act’s separate mandate that administrative agencies afford 

similarly situated parties equivalent treatment.50  As discussed above, in the Second

Reconsideration Order, the FCC afforded protection to all Class A-eligible stations that had a 

Class A conversion application pending or granted as of February 22, 2012, even though none of 

those parties filed timely petitions for reconsideration requesting such relief and many never 

requested protection at all. On the other hand, the FCC faulted Videohouse and Abacus (as well 

as WMTM’s predecessor) for failing to raise the arguments presented in their filings earlier in 

48 See, e.g., Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 2015 WL 
4387780, at *37 (2015) (refusing to issue declaratory ruling where the Commission “f[ou]nd no 
uncertainty on this issue, and view[ed] [the] request as seeking reversal of the Commission’s 
prior ruling . . . rather than seeking clarification, and therefore inappropriate for declaratory 
ruling”); Competition in the Interstate Interexchange Marketplace—Petitions for Modification of 
Fresh Look Policy, Final Rule, 58 FR 42251-01 (1993) (finding that a declaratory ruling was an 
“inappropriate vehicle” to alter a conclusion that it had previously “stated unequivocally”).
49 Incentive Auction R&O, ¶ 233 (“With one exception, we will not protect stations that are 
eligible for a Class A license but that did not file an application for such license until after 
February 22, 2012, even if the application is granted before the auction.”); id. ¶ 235 (discussing 
particular station by name). 
50 E.g., Independent Petroleum Ass’n of Am., 92 F.3d at 1260; McElroy Elec. Corp., 990 F.2d at 
1365; Melody Music, Inc. v. FCC, 345 F.2d at 732-33.
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the proceeding.51   The Commission offered no explanation for this disparate treatment—let 

alone one that “explain[s] the relevance of those differences to the purposes of the Federal 

Communications Act”52—and there is none.

IV. THE INSTANT PETITION COMPLIES WITH SECTION 1.429 OF THE 
COMMISSION’S RULES. 

Because the Second Reconsideration Order “modif[ied]” the Incentive Auction R&O as 

to the discretionary protection of Class A-eligible stations, it is “subject to reconsideration in the 

same manner as the original order.”53  To the extent that this Petition contains facts that were not 

previously presented to the Commission, Petitioners submit that it would be “in the public 

interest” to consider them because doing so would ensure the ability of a very small number of 

additional stations to continue serving their audiences with valued programming and would not 

significantly complicate the FCC’s post-auction repacking process.54  In addition, the fact that 

the four stations that are the subject of this Petition are the only ones that would be protected if 

the Commission extended discretionary protection in the manner requested is based on “events 

which have occurred and circumstances which have changed” since the Petitioners’ last 

opportunity to present such matters to the FCC.55  Indeed, the deadline for submission of the 

Form 2100, Schedule 381 was July 9, 2015, approximately twenty days after the Second Order 

51 See, e.g., Second Reconsideration Order, ¶ 53 n.183 (treating Asiavision’s opposition to 
petitions for reconsideration as a late-filed petition and dismissing it); id. ¶ 54 (dismissing 
Abacus’ filing related to the number of stations that the FCC would have to protect as a late-filed 
petition and dismissing it); id. ¶ 59 (dismissing arguments of Abacus and Videohouse that the 
FCC unlawfully discriminated against their stations by failing to extend discretionary protection 
to them because these arguments were allegedly not presented earlier in the proceeding).  
52 Melody Music, 345 F.2d at 733. 
53 47 C.F.R. § 1.429(i). 
54 Id. § 1.429(b)(3). 
55 Id. § 1.429(b)(1). 
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on Reconsideration was released.  Finally, Petitioners could not have determined “through the 

exercise of ordinary diligence” that the Commission would “clarify” its Incentive Auction R&O

while denying petitions for reconsideration.56  As explained above, no party requested that relief 

and the FCC did not otherwise provide any notice that it might grant it.      

V. CONCLUSION 

Petitioners agree with the FCC’s decision to extend discretionary protection to stations 

that hold a Class A license today and that had an application for a Class A conversion application 

pending or granted as of February 22, 2012. However, the Commission’s refusal to extend 

equivalent treatment to the stations licensed to Petitioners was based on inaccurate factual 

determinations and violated applicable procedural requirements.  Grant of this petition is 

necessary to appropriately balance the equities in favor of protecting these four stations and, due 

to their small number and Class A status, will not limit the Commission’s flexibility in the 

repacking process.57  Accordingly, Petitioners respectfully request that the FCC reconsider this 

aspect of the Second Reconsideration Order and extend protection to the four Class A-eligible 

stations that filed for a license to cover by the Pre-Auction Licensing deadline of May 29, 2015.

56 Id.§ 1.429(b)(2). 
57 See Second Order on Reconsideration ¶ 62 & n.226. 
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Respectfully submitted, 

THE VIDEOHOUSE, INC. ABACUS TELEVISION 

By: _______/s/_____________ By: _______/s/__________ 
       Ronald J. Bruno, President 
       975 Greentree Road 
       Pittsburgh, PA 15220 

WMTM, LLC 

      Benjamin Perez, Owner 
      514 Chautauqua Street 
       Pittsburgh, PA 15214 

KMYA, LLC 

By: _______/s/_____________ By: _______/s/____________ 
      Lawrence Rogow, Member 
      5670 Wilshire Blvd, Ste. 1300 
      Los Angeles, CA 90036 

       Larry E. Morton, Co-President 
       #1 Shackleford Drive 
      Little Rock, AR 72211 

September 2, 2015  
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of ) 
 ) 
Abacus Television ) GN Docket No. 12-268 
WPTG-CD, Pittsburgh, PA ) 
Facility ID No. 272 ) 
Channel No. 49 ) 
BLDTL-20130702ABO ) 

To: Marlene Dortch, Secretary 
Attn: Barbara A. Kreisman, Chief 
  Video Division, Media Bureau Room 2-A666 

PETITION FOR ELIGIBLE ENTITY STATUS 

Pursuant to the Media Bureau’s Public Notice, DA 15-679 (rel. June 9, 2015), Abacus 

Television (“Abacus”), licensee of  Class A Station WPTG-CD,  Pittsburgh, PA, Facility ID No. 

272 (“WPTG-CD” or the “Station”), respectfully requests that the Commission designate 

WPTG-CD eligible for protection in the repacking process and for relinquishment in the reverse 

auction (e.g., “eligible facility”).  Abacus believes the Station is eligible for discretionary 

protection consistent with the Report and Order, Expanding the Economic and Innovation 

Opportunities of Spectrum Through Incentive Auctions, GN Docket No. 12-268, 29 FCC Rcd 

6567 (2014). 

WPTG-CD is a formerly out-of-core, Class A eligible station that applied for and 

received its Class A license after February 22, 2012.  Notwithstanding a conclusion in the 

Second Order on Reconsideration Docket No. 12-268, Abacus believes it is identically situated 

to Class A station KHTV-CD insofar as it took steps to remove its secondary status in a timely 
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manner, and therefore should be extended discretionary protection in the upcoming spectrum 

repack.1  This is the only equitable resolution of the question, because Abacus did everything in 

its power to document its continued compliance with the requirements for Class A license 

eligibility, to build its in-core digital Station in a timely manner, and to file an accurate, truthful 

and timely application for its Class A license.    

A more detailed history of Abacus’s efforts to move this Station in-core and construct its 

digital facility would be helpful in demonstrating its similarity to the pre-licensing efforts of 

KHTV-CD.   

On September 9, 1988 Abacus was selected in a lottery for UHF channel 69. 

On August 29, 2002 Abacus received its construction permit for channel 69, after a 

long difficult tower search, BPTTL-20010122ABB. 

On August 28, 1997 Abacus received its license on channel 69, BLTTL-19970522JC. 

On October 19, 2009 Abacus filed a displacement application for in-core channel 32, 

BDISDTL-20091019AAJ.

On March 15, 2010 Abacus received a 30 day letter saying that its application for 

channel 32 caused interference to the recently filed maximization application for 

channel 33 by WNBP-TV, Morgantown, WV. 

On September 17, 2010 Abacus’s move-in application was dismissed. 

Abacus hired a consulting engineer to adjust is channel 32 parameters to specify a 

directional pattern and reduced ERP to protect the WNBP-TV construction permit and 

re-filed its channel 32 move-in request, BDISDTL-201101830ADX. 

1 By email on 3/26/2014 Abacus submitted a “History of WPTG LD efforts to gain Class A status” to
Barbara.kreisman@fcc.gov in an effort to demonstrate how long and hard it had tried to get this Station into Class
A status. This ex parte filing apparently did not make its way into the record of GN Docket No 12 268, because the
Report and Order in that proceeding did not conclude that WPTG CD was similarly situated to KHTV CD.
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On September 27, 2011 Abacus received a thirty day letter regarding predicted 

interference to WNBP-TV, BLCDT-20051018ACE (33D). 

In November of 2011 Abacus commissioned a terrain study of each azimuth between 

its proposed channel 32 facility and WNBP-TV, which study did not satisfy the 

Commission’s engineer that no interference would be caused to WNBP-TV. 

Abacus again engaged a consulting engineer to study the problems with its application 

for channel 32.  On January 25, 2012 Abacus received a letter from that consulting 

engineer explaining that WNBP-DT would probably not build the upgrade, that the 

conflicting construction permit would expire on May 13, 2012, at which point the 

pending displacement application would become grantable. 

On March 15, 2012 Abacus wrote a letter to Mr. Acker at WNBP-TV requesting a no 

objection letter if Abacus specified a “sharp tuned” filter that would protect its 

adjacent channel 33.  Despite repeated follow up calls Abacus got no response to its 

request for a no objection letter from WNBP-TV. 

On October 12, 2012 Abacus’s channel 32 move-in application was again dismissed. 

In 2009 Larry Schercongost, licensee of WLLS-LP (49A) died.  His spouse was 

appointed Executrix and on November 23, 2010 the license for WLLS-LP  was 

transferred to her.

For a one year period beginning in January 2011 Abacus negotiated with Mrs. 

Schercongost to purchase WLLS-LP so it could use channel 49. Despite extensive 

negotiations Abacus could not reach agreement on an acceptable price. 

On March 17, 2012 the Commission cancelled the license for WLLS-LP, because it 

had been off the air for more than one year. 
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On April 27, 2012 Abacus filed an application to use channel 49 as a digital 

companion channel for its station WQVC-CA in nearby Greensburg, PA, BDCCDTL-

20120427ABF.

Despite an exhaustive channel search Abacus was unable to locate a usable channel on 

which to move WPTG–LP into core.  In desperation Abacus decided to voluntarily 

dismiss the construction permit it had received on channel 49 for WQVC-CA and 

simultaneously file an application on channel 49 for WPTG-LP, BDISDTL-

20120924AJD.

December 8, 2012 Abacus received a grant of its displacement onto channel 49 for 

WPTG-LD, BDISDTL 20120924AJD. 

Upon receiving its in-core construction permit Abacus immediately constructed its 

digital facility and on January 16, 2013 Abacus filed an application to convert WPTG-

LD to Class A, BLDTA-20130116AEB. 

On January 18, 2013 Abacus’s Class A conversion application was dismissed 

Broadcast Action Report 27909. 

On January 18, 2013 re-filed its conversion application, BLDTA-2013018ABY. 

After waiting six months Abacus consulted with the Commission staff to find out why 

its pending Class A conversion application had not been granted.  Abacus was advised 

to file an application to license its constructed station as a LP first, and only then ask 

for its license to be converted to Class A.

On July 2, 2013 Abacus filed a license to cover digital 49 as an LP, as directed by the 

Commission staff, BLDTL-20130702ABO. 
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On July 9, 2013 Abacus amended its pending conversion application from a request to 

convert its LP construction permit to a request to convert a LP license to Class A. 

On December 23, 2013 Abacus was granted a Low Power license modification for 

WPTG-LD on channel 49 digital. 

On April 25, 2014 the Commission granted its pending application BLDTA-

20130118ABY converting WPTG-CD to Class A. 

In summary, Abacus has worked on a continuous basis since mid 2011 to bring WPTG-LP 

in-core and convert it to Class A status, but was unable to do so until early 2013 because of the 

lack of a suitable channel on which to displace from analog channel 69.  It was only of virtue of 

the cancellation in mid 2012 of an LP license in its television market that Abacus was finally 

able to move in-core.  Accordingly, the Commission should use its discretion to allow WPTG-

CD to participate in the reverse auction and protect its service area and viewer population during 

the spectrum re-pack. 

 Abacus wishes to emphasis at all times since the 3rd quarter of 2000 WPTG-LP was 

operated consistent with its status as a Class A eligible station.  The Commission can be 

confident that this is the case, because of the way Abacus ran its station network.  Abacus was 

the licensee of thirteen Class A and Class A eligible stations arranged in a contiguous network 

covering the Pittsburgh television market as well as the adjacent Johnstown-Altoona and 

Steubenville-Wheeling TV markets.  The stations were spaced so that each of the stations could 

receive the off-air signal of one or more of the other stations and had an LPTV protected contour 

that overlapped the LPTV protected contour of one or more of the stations in the network.  The 

station in the center of the market was WPTG-LP.  Abacus transmitted its programming from its 

studio in North Versailles, PA (which was in the WPTG-LP Grade B contour), by an on channel 
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STL to WPTG-LP which rebroadcast the studio feed.  Each of the other stations in the network 

then picked up the WPTG-LP signal and retransmitted it on their respective channels.   

When the opportunity arose in mid-2000 to become Class A, Abacus filed for Class A eligibility 

for all of its stations and immediately filed for Class A status for all of its constructed, in-core 

facilities (e.g., WBYD-CD, WQVC-CD, WTOO-CD, WWAT-CD).  It programmed its 

Pittsburgh area network to include at least 3 hours and often more hours of E/I certified 

children’s programming.   In addition Abacus produced an auction show that ran Friday, 

Saturday, and Sunday evenings from 6:00 until midnight, for a total of 18 hours of locally 

produced locally originated programming.  All of this Class A qualifying programming was 

delivered to the outlying Class A stations by first being transmitted by WPTG-CD. The Class A 

stations filed their Form 398’s quarterly, providing the Commission with documentation of their 

compliance.  As a result, the Commission also has documentation of WPTG-CD’s compliance 

with the children’s programming requirements, since WPTG-CD by definition transmitted the 

same programming as the outlying Class A stations.  In addition, Abacus has filed Form 398’s 

for WPTG-CD covering the period from the First Quarter 2006 (one year prior to its previous 

license renewal date) to present. 

WPTG-CD similarly automatically complied with its obligation to transmit locally 

originated locally produced programming and programming addressing issues of importance to 

its community of license, because Abacus originated programming meeting those requirements 

for its Class A stations and that programming always passed through WPTG-CD first, on the 

way to the Class A’s. The Class A stations filed their Certification of Continued Eligibility, their 

Public Issues Programming statements, and their Commercial Limitations in Children’s 

programming statement on line quarterly, providing the Commission with documentation of their 
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compliance.  As a result, the Commission also has documentation of WPTG-CD’s compliance 

with the Certification of Continued Eligibility, Public Issues Programming and Commercial 

Limitations in Children’s programming requirements, since WPTG-CD by definition transmitted 

the same programming as the outlying Class A stations.  In addition, since the 3rd quarter of 

2000,   WPTG-CD on a quarterly basis has prepared and placed in its Station Public File 

Certification of Continuing Eligibility.  In April 2014 Abacus uploaded all of  WPTG-CD’s 

Certifications of Continuing Eligibility back to the 3rd quarter of 2000 into its FCC on line Public 

File where they can easily be reviewed by the Commission.  

  In summary, the Commission has in its possession extensive documentation of and 

multiple certifications of WPTG-CD’s continuing compliance with the Full Power television 

rules and all Class A television eligibility requirements. Abacus moved into core at the very first 

possible moment, constructed its digital facility quickly and sought Class A status immediately. 

When changes in the Commissions processing methodology required it to seek a Low Power TV 

license first, it immediately did so and then received its Class A license.  The happenstance that 

it did not file for a Class A license until January of 2013 does not negate the fact that Abacus 

spent an excess of $100,000 constructing WPTG-CD in reliance of a construction permit that did 

not expire until September 2015.  Lastly, given the lack of available channels in the Pittsburgh, 

PA DMA, not affording WPTG-CD the same rights and protections as other Class A licensees 

will be tantamount to revoking its license, denying its audience of the last 18 years the 

programming, EAS, and free over the air television provided by WPTG-CD. 

Accordingly, for all the reasons stated herein, pursuant to the Commission’s discretionary 

authority, WPTG-CD should be designated an eligible facility subject to protection in the re-

packing process and for relinquishment in the reverse auction. 
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Respectfully Submitted, 

ABACUS TELEVISION 

By: /s/ Benjamin Perez____ 
Benjamin Perez, Owner 

July 9, 2015 




























